


NOTE

The designations employed and the presentation o f  the material in this publication 
do not imply the expression o f any opinion whatsoever on the part o f  the Secretariat o f  
the United Nations concerning the legal status o f  any country, territory, city or area, or 
o f  its authorities, or concerning the delimitation o f  its frontiers or boundaries.

*

* *

The views expressed in this paper are those o f  the authors and do not necessarily 
reflect the views o f  the United Nations Secretariat.

UNIDIR/92/89

I ’NITI D NATIONS PUBLICATION 

Sales No. GV.E.92.0.31 

ISBN 92-9045-074-6







Table of Contents

Page

Preface...................................................................................................................................... vii
List of Acronyms..........................................................................................................................ix

Chapter 1 Introduction, Review of Existing Constraints, Recommendations
and Conclusion - Jozef Goldblat......................................................................  1

Chapter 2 - Maritime Security and the 1982 United Nations Convention
on the Law of the Sea Christopher P into ......................................................  9

Chapter 3 Measures to Prevent Major Incidents at Sea
Stanley B. Weeks.............................................................................................  55

Chapter 4 "Sailor-Made" Confidence-Building Measures
Bakhtiyar Tuzmukhamedov.............................................................................  69

Chapter 5 Possible New Restrictions on the Use of Naval Mines
Georgy Dimitrov.............................................................................................  79

Chapter 6 Environmental Dimensions of Maritime Security
Arthur Westing...............................................................................................  91

Chapter 7 The "Neither Confirming nor Denying" Policy at Sea
Jan Prawitz .................................................................................................  103

Chapter 8 Naval Manoeuvres and the Security of Coastal States
Habib Fedhila ............................................................................................. 119

Chapter 9 - Military Conduct at Sea
James Eberle ...............................................................................................  129

Chapter 10 Are Confidence-Building Measures Verifiable?
Herve Coutau-Begarie.................................................................................. 143

Chapter 11 International Consultative Mechanisms Related to Maritime Security
Mitsuo Kanazaki........................................    149

List of Authors ...................................................................................................................... 159





Preface

Maritime questions have always posed particularly sensitive and delicate problems in the field of 
disarmament. Freedom of the high seas, even if its dimensions have tendency to be restricted, 
remains a cardinal principle of international law, and the freedom of its strategic use which is one 
of its components is jealously guarded by the great maritime powers. Beyond the technical difficulty 
which the attempts at disarmament encoimter in this field, the very application of the concept itself 
is often contested. The ocean is a pathway which leads to all shores and security imperatives dictate 
that the freedom of this pathway, or rather of these pathways since they may well also be 
submarine, surface or aerial, is protected.

The result of a detailed analysis of the different existing arrangements, not on the level of 
disarmament per se, but rather on that of collateral measures, such as confidence- and security- 
building measures, is far richer than one would imagine at first glance. The different chapters of 
this report shall provide ample illustrations.

On this basis, but without pretending to draw up a complete programme for the future, it is 
possible to suggest or to imagine some new measures. Tliis is what Jozef Goldblat sets out to do. 
He assured the co-ordination of the research and the direction of its publication. It is to be noted 
that some of the ideas which are put forward are his own, and that the recommendations contained 
in Chapter 1 do not express a joint position of the group. Yet they are stimulating and may nourish 
debate, as was pointed out during the meetings of the UNIDIR group of experts.

UNIDIR would like to express its recognition and thanks to the different experts which have 
contributed, by their articles and their observations, to the success of the whole project: Herve 
Coutau-Begarie (Are Confidence-Building Measures Verifiable?); Georgy Dimitrov (Possible New 
Restriction on the Use of Naval Mines); James Eberle (Military Conduct at Sea); Habib Fedhila 
(Naval Manoeuvres and the Security of Coastal States); Jozef Goldblat (Introduction, Review of 
Existing Constraints, Recommendations and Conclusion); Mitsuo Kanazaki (International 
Consultative Mechanisms Related to Maritime Security); Christopher Pinto (Maritime Security and 
the 1982 United Nations Convention on the Law of the Sea); Jan Prawitz (The "Neither Confirming 
nor Denying" Policy of Sea); Bakhtiyar Tuzmukhamedov ("Sailor-Made" Confidence-Building 
Measures); Stanley B. Weeks (Measures to Prevent Major Incidents at Sea); and Arthur Westing 
(Environmental Dimensions of Maritime Security). The Institute also expresses its gratitude to the 
authorities of the Russian Federation and to those of Tunisia whose generous hospitality permitted 
the convening of two expert group meetings.

The contents of UNIDIR publications are the responsibility of the authors and not of UNIDIR. 
Although UNIDIR takes no position on the views and conclusions expressed by the authors of its 
research reports, it does assume responsibility for determining whether they merit publication.

Professor Serge Sur 
Deputy Director 
UNIDIR
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Chapter 1 
Introduction, Review of Existing Constraints, 
Recommendations and Conclusion

Jozef Goldblat

Introduction

Although the principle mare liberum, formulated centuries ago, continues to be valid, a multitude 
of measures adopted by sovereign nations have in many ways restricted freedoms at sea. Such 
measures include the designation of sea lanes for reasons of navigational safety, regimes for the 
orderly exploitation of ocean resources, or the protection and preservation of the marine 
environment. This project deals mainly with measures aimed at regulating naval activities of states 
with a view to minimizing the risks of armed confrontation at sea.

Remarkable progress has recently been made in diminishing the threat posed by nuclear-armed 
navies. As a result of bilateral agreements between the Russian Federation and the United States 
the numbers of strategic ballistic missiles deployed on the submarines of these two powers have 
been limited, and may soon be significantly reduced. The number of nuclear warheads, which each 
of these missiles carries, will also be cut. Moreover, by virtue of xmilateral undertakings, the US, 
Russian and British tactical nuclear weapons, deployed on all kinds of warship, have been or are 
being withdrawn to be stored on land or destroyed. France is scaling down the nuclear component 
of its navy as well. Even the movements of nuclear-armed ships may be somewhat restricted by 
multilateral treaties setting up nuclear weapon-free areas.

Important negotiated cuts are expected in the main categories of non-nuclear land-based 
armament, in particular in Europe. However, there is, as yet, no prospect for restricting significantly 
non-nuclear naval armaments, even though the size of navies themselves may be shrinking in 
response to budget pressures (rather than as a result of international treaties). It is difficult to see 
why, in the search for improved world security, conventional naval forces and activities should be 
treated differently than conventional ground or air forces. And yet, besides geostrategic asymmetries 
among the potential parties, several obstacles stand in the way of negotiated naval arms control 
which would limit naval forces substantially, both quantitatively and qualitatively. Warships will 
continue to navigate in distant waters in support of national political and economic interests, taking 
advantage of the exceptional mobility and flexibility of maritime power. The establishment of 
200-nautical-mile exclusive economic zones and the growing exploitation of the seas, as well as the 
awareness of the vast unused resource potential of the seas, have increased the need for surveillance 
and for enforcement of international rules of conduct at sea. Other missions of naval ships, which 
states are unlikely to renounce, include the defence of their coastal waters, training exercises and 
protection of fishing fleets, as well as power projection or simply flag showing. Such activities may 
lead to dangerous situations and conflicts. Hence the need for building confidence at sea. Maritime 
confidence building may encourage attitudes of co-operation having political, economic and security 
consequences that extend far beyond the maritime field.

Origin of CBM

Confidence-building has been practised for many years by many nations, but the term 
"confidence-building measure" (CBM) entered the vocabulary of international relations only in the
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early 1970’s. The practice became institutionalized through a Document forming part of the 1975 
Final Act of the Conference on Security and Co-operation in Europe. In 1978 the first UN General 
Assembly special session devoted to disarmament called, in its Final Document, for a commitment 
to CBMs in order to prevent armed attacks which could take place by accident, miscalculation or 
failure of commimication. Subsequently, the Conference on Security and Co-operation in Europe 
developed the original notion of CBM by accentuating its security dimension. This is why the 
measures in question are also referred to as "confidence and security-building measures" (CSBMs).

Functions of CBM

The objective of CBMs is to translate the general principles of international law regulating 
inter-state relations into positive action.

These principles are laid down in the Charter of the United Nations, in the 1970 UN 
Declaration on Principles of International Law concerning Friendly Relations and Co-operation 
among States, as well as in the 1975 Final Act of the Conference on Security and Co-operation in
Europe. The most important principles are;

a. no use or threat of use of force against the territorial integrity or political independence
of any state;

b. peaceful settlement of disputes between states;
c. non-intervention in the internal affairs of states;
d. co-operation among states in solving international problems and in promoting respect for

human rights;
e. self-determination of peoples; and
f. sovereign equality of states.

The positive action, into which these principles must be translated to provide credibility to 
affirmations of peaceful intentions, amounts to the implementation of balanced measures, possibly 
linked with each other and aimed at:

a. reassuring states of the non-aggressive intentions of their potential adversaries;
b. narrowing the scope of political intimidation by the forces of stronger powers;
c. reducing the possibility of misrepresentation of the activities of other states; and
d. minimizing the likelihood of inadvertent escalation of hostile acts in a crisis situation.

In general, CBMs do not directly affect the strength of armed forces or the inventories of arms, but 
they make the use of force for the settlement of disputes less likely. They may also facilitate 
progress towards disarmament. In fact, the distinction between CBMs in the military field and other 
arms control measures is becoming increasingly blurred.

To have the expected effect of reducing the risk of war and increasing the likelihood of 
continued peace, CBMs must be significant in scope and legally or at least politically binding.

Regional CBMs

For a great majority of states threats to national security arise from conditions within their own 
region. Consequently, without denying the importance of CBMs operating among the great powers 
for the good of the general international climate, it is desirable to devote attention to regional 
approaches.
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Regional CBMs cannot be imposed by outsiders. They must be freely negotiated and agreed 
to by states within the region. It is only these states that can address the causes of their specific 
security problems and determine the type, scope and area of application of the required CBMs. In 
one region, distrust and tension could be generated by the lack of reliable information about the 
military activities of the neighbouring states or by the inadequacy of the channels of communication 
among the respective political decision-makers. In another region, distrust and tension could be 
generated by an absence of agreed restraints on the behaviour of armed forces, or by an uncertainty 
about state compliance with international obligations.

By promoting security in one region, CBMs could have a stabilizing effect on the situation 
in other regions, and thereby strengthen global sectirity. Because of the possibility of such 
interaction, it is necessary that, in adopting CBMs, the states of a region take into account the 
security and other concerns of states outside that region. Equally, the latter would be expected to 
respect the interests of states within the region in question, and even co-operate in bringing agreed 
CBMs into effect.

The notion of "region" in the context of CBMs should be a flexible one. A region could be 
considered to embrace states not necessarily meeting strict geographical criteria, but which are 
linked with each other politically or economically. Moreover, an arrangement initiated by a few 
neighbouring states could subsequently attract more distant states.

Categories of CBM

Confidence-building can start with modest steps, such as the establishment of personal contacts in 
order to overcome prejudices. But, to have an impact, confidence-building must be a continuous 
process, consisting of ever more substantial measures. Declarations of good intentions, as well as 
pledges not to resort to force, can be helpful as a prelude to the peaceful settlement of disputes, but 
do not really qualify as CBMs.

Since the primary purpose of CBMs is to reduce the risks of armed conflicts among states, 
the CBMs in force are focused on military-related matters. It is clear that security cannot be 
obtained by promoting measures solely in the military field, but the military factor has undeniable 
priority, the absence of war being a prerequisite for bringing into effect non-military CBMs. These 
considerations suggest that the following categories of CBM have quasi-xmiversal applicability: 
CBMs that impose constraints on the behaviour of the parties; CBMs that promote transparency and 
openness among the parties; and CBMs that strengthen the security of the parties through political, 
economic and environmental co-operation. Examples for each of these three categories are given 
below.

CBMs in the Field o f Constraints:

a. abstention from certain military activities in land- and sea-border areas;
b. disengagement of armed forces by establishing partially or fully demilitarized zones;
c. voluntary submission to international on-site inspection to demonstrate compliance with 

agreed standards of behaviour;
d. formalized commitment to the peaceful settlement of disputes.

CBMs in the Field o f Openness and Communication:

a. exchange of information about military expenditures, strength of armed forces, arms 
production and arms transfers;

b. open presentation and clarification of the defence doctrines;



4 Maritime Security: The Building of Confidence

c. prior notification of military manoeuvres and major military movements, including their 
scope and extent;

d. checking the accuracy of the data provided by states through a specially created 
international mechanism;

e. presence of foreign observers at military exercises;
f. exchanges of visits by military officers;
g. exchanges between alumni of military schools and academies;
h. establishment of direct, rapid communication links—so called "hot lines"—for possible

crisis management.

Other Security-Strengthening CBMs:

a. reinforcement of existing or establishment of new organizations for regional political 
co-operation;

b. imdertaking of joint economic development projects, in particular in adjacent land and 
sea areas;

c. co-operation in the protection of the environment.

Format of CBMs

CBMs can take the form of unilateral declarations, by which states commit themselves to follow 
a certain confidence-building line of conduct in the expectation of reciprocity by others. However, 
unilateral commitments can be quite easily reversed.

The documents on CBMs, adopted by the Conference on Security and Co-operation in Europe, 
contain politically (as distinct from legally) binding commitments by states or recommendations 
regarding agreed forms of behaviour or action. Unlike formal treaties, such documents may not 
require ratification by states.

Non-observance of a measure that is politically, but not legally, binding would not entail legal 
responsibility, but may destroy the confidence which the measure had been designed to create, and 
thus produce negative effects for all concerned. As a matter of fact, there is no evidence that 
political commitments are respected less than formal treaties. Consistent and uniform 
implementation of politically binding CBMs over a substantial period of time may even lead to the 
development of an obligation under customary international law. Nevertheless, formal treaties, by 
virtue of the force of law associated with them, are more durable and are therefore preferable.

Review of Existing Naval Constraints

Unlike the CBMs related to conventional ground and air forces, those related to conventional naval 
forces do not form a distinct class of international instruments. (CBMs adopted for Europe cover 
naval activities in the sea area adjoining Europe only if they are functionally linked with notifiable 
military activities on land.) Some naval CBMs are incorporated in arms limitation or other treaties 
and intermingled with norms regulating various other activities. The most important are those 
imposing constraints on naval movements and methods of warfare.

Constraints Relating to Movements

The 1982 UN Convention on the Law of the Sea (not yet in force) reaffirms the customary rule of 
international law that permits only innocent passage of ships through the territorial sea of another 
state. The Convention declares that passage would not be considered innocent if the ship concemed
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were to engage, inter alia, in any threat or use of force against the coastal state, any exercise or 
practice with weapons, any act aimed at collecting information to the prejudice of the defence or 
security of the coastal state, the launching or landing of aircraft or the launching or taking on board 
of any military device. Submarines must navigate on the surface and show their flag. Although the 
Convention does not provide for prior notice or permission for the passage of naval vessels through 
territorial waters, a number of countries require advance notification. For passage through internal 
waters, that is, waters on the landward side of the baseline of the territorial sea, consent of the 
coastal state is generally required. Aircraft have no corresponding right of passage in the airspace 
above the territorial sea.

The UN Convention specifies the rules for "transit passage" through straits used for 
international navigation. Ships and aircraft in transit passage must proceed without delay through 
or over the strait; refrain from any threat or use of force against the states bordering the strait; and 
refrain from any activities other than those incident to their normal modes of continuous and 
expeditious transit.

The 1972 US-Soviet Incidents at Sea Agreement has established rules to avoid dangerous 
operations when ships of the signatory nations are in proximity to each other. The ships are to 
remain well clear to avoid risk of collision, and those engaged in surveillance must avoid executing 
manoeuvres embarrassing or endangering the ships under surveillance. Ships must not simulate 
attacks by aiming weapons in the direction of a passing ship of the other party, and appropriate 
signals must be shown when exercises with submerged submarines are conducted. Commanders of 
aircraft are under the obligation to use caution in approaching aircraft and ships of the other party 
operating on and over the high seas, in particular, ships engaged in launching or landing aircraft. 
Both parties are committed to providing notification of actions on the high seas which represent a 
danger to navigation or to aircraft in flight. Similar agreements have been concluded by the Soviet 
Union with several NATO states.

Constraints Relating to Weapons and Methods of Warfare

The 1907 Hague Convention VIII forbids the laying of unanchored automatic contact mines, except 
when they are so constructed as to become harmless one hoiu' at most after the person who laid 
them ceases to control them. Also forbidden is the use of anchored automatic contact mines which 
do not become harmless as soon as they have broken loose from their moorings, as well as 
torpedoes which do not become harmless when they have missed their mark. Upon the termination 
of hostilities the parties to the conflict in which mines were used are obliged to remove the mines 
they have laid, each removing its own mines. With regard to mines laid by one of the belligerents 
off the coast of the other, their position must be made known to the other party by the power which 
laid them.

The 1977 Environmental Modification Convention bans the manipulation of natural processes, 
which may cause widespread, long-lasting or severe destruction, damage or injury to the parties. 
In the marine environment, the Convention prohibits the use of environmental modification 
techniques for producing tsunamis (seismic sea waves) or changes in ocean currents.

Recommendations

The contributors to this project have discussed a wide range of measures to lower further the risks 
of incidents at sea, improve the security of coastal states and render non-military maritime activities 
safer. On the basis of this discussion, the author of this Chapter, who is also editor of the Report, 
has formulated recommendations which are summarized below. These recommendations do not 
represent a collective opinion and should not be regarded as a package.
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Recommendations for Constraints

1. Although the 1982 Convention on the Law of the Sea does not prohibit innocent passage of 
foreign warships or ships on government non-commercial service through the territorial sea, 
such ships should normally refrain from passing within 12 nautical miles of the baselines of 
the coastal states. When the passage is necessary for the conduct of peace-time naval 
activities, the coastal state should be notified in advance. The suggested practice could be 
extendi to cover all nuclear-powered ships as well as ships carrying nuclear or other 
dangerous or noxious substances.

2. The nuclear weapon states should abandon the policy of neither confirming nor denying the 
presence or absence of nuclear weapons on board their ships.

3. The passage of ships carrying nuclear weapons through the territorial waters of foreign 
countries should not be considered "innocent" within the meaning of the 1982 Convention on 
the Law of the Sea.

4. A limit to the frequency and size of naval exercises, as well as to their duration, should be 
agreed.

5. States should not conduct naval exercises in international straits or in the exclusive economic 
zones of foreign states.

6. States should refrain from constructing military installations and emplacing weapons or other 
devices on the continental shelves of other states without an express consent of the latter.

7. The 1972 US-Soviet Incidents at Sea Agreement and other similar bilateral agreements might 
be used as a model for regional agreements, or a global, multilateral incidents-prevention 
treaty. One could envisage the possibility of designating a region, in particular a zone of 
armed conflict, as a "special caution area"—similar to that provided for in the 1989 US-Soviet 
Dangerous Military Activities Agreement—where special communications are to be maintained 
to avoid potential incidents.

8. Since submarines are often involved in incidents, and since the 1972 Agreement, referred to 
above, does not deal with submarine collisions, "water-space management", by which separate 
areas for different nations’ submarine operations are established, could reduce the dangers of 
close quarter situations between submarines in time of peace. Submarines should be required 
to avoid simulated attacks on ships or submarines of other nations, and to minimize 
submerged operations in the coastal areas.

9. Restrictions on the use of mines at sea must apply to all types of mines, not only to automatic 
contact mines covered by the 1907 Hague Convention referred to above. The laying of mines 
in international straits for offensive purposes should be prohibited. States should also refrain 
from laying mines in areas of intense shipping or fishing. Mines must be equipped with a 
neutralizing mechanism which renders them harmless once they are no longer of military usê  
and the immimity of vessels belonging to non-belligerent states must be guaranteed. Each 
party to a conflict should keep detailed records of the location of the minefields and of the 
technical characteristics of the mines. Upon the cessation of hostilities, all such information 
should be made available to the other party, to third countries, or to appropriate international 
organizations, and the belligerent states should be responsible for removing or rendering safe 
the mines they have laid.

Recommendations for Openness and Communication

1. Information on naval force structure, deployment and capabilities, as well as on other naval 
matters of general interest, should be regularly exchanged, especially among countries within 
regions; communications links among coastal states should be improved.
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2. Naval manoeuvres of agreed categories and above a certain size should be notified in advance
with the indication of the numbers and classes of vessels involved and attended by

observers from other states.
3. In addition to warships, the register of conventional arms, set up by the 1991 UN General 

Assembly Resolution 46/36, should include naval building plans.
4. Exchange of ship visits, as well as contacts among the naval personnel of different countries, 

should be intensified, including high-level meetings to discuss maritime doctrine.

Recommendations for Other Security-Strengthening Measures

1. To facilitate the widest possible adherence to the 1982 Convention on the Law of the Sea, the 
signatories could negotiate agreed understandings regarding those controversial provisions 
which are inconsistent with the policies of certain states.

2. Manuals should be elaborated for warship personnel to ensure observance of the provisions
of the 1982 Convention on the Law of the Sea, as well as of the laws and regulations adopted
in accordance with the Convention by coastal states through whose jurisdiction the warships 
may pass.

3. Upon being informed of an alleged breach of a coastal state’s laws or regulations, or the 
provisions of the 1982 Convention on the Law of the Sea or other rules of international law, 
by a warship or other ship on government non-commercial service, the flag state should 
promptly investigate the incident. Upon proof that an offence had been committed, the flag 
state should take appropriate disciplinary measxires, as well as remedial or corrective action, 
including payment of compensation for any loss or damage caused.

4. The UN Secretariat should be strengthened so as to be able to maintain its role (a) in 
collecting and disseminating information on the zonal limits of states, the scope of jurisdiction 
exercised in each of them, and the state practice in applying the Law of the Sea; and (b) in 
advising states (upon request) on the services required for the establishment of zonal limits, 
as well as the administration and surveillance of zones.

5. Regional maritime councils or other co-ordinating bodies could be established for the purpose 
of strengthening co-operation among coastal states and enhancing their security.

6. Special agreements might be concluded between the Security Coimcil and UN members to 
establish a UN on-call naval force in accordance with Article 43 of the UN Charter. Also 
regional UN on-call forces could be set up subject to operational control of a miiltinational 
naval staff.

7. International mine-clearing units should be formed to ensure the safety of commercial shipping 
in areas of armed conflicts.

8. The International Convention for the Prevention of Pollution from Ships, in force since 1983, 
should be amended so as to make its provisions on the protection and preservation of the 
marine environment applicable to wzirships, naval auxiliaries and other vessels on government 
non-commercial service, at least in time of peace.

9. It is necessary to work out guidelines for the safety of all seaborne nuclear reactors and 
minimize the environmental risks which may arise from damage to nuclear-powered ships.

10. International co-ordination between civil and military maritime research activities should be 
improved, and possibilities for demilitarizing some of the present oceanographic research 
programmes should be examined.
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Conclusion

Certain naval CBMs, for example those regarding naval manoeuvres, could be relatively easily 
verified. Others, for example those regarding movements of submarines, present obstacles to both 
national and international verification, which may be difficult to surmount. The fear of excessive 
intrusiveness is, in any event, a limiting factor. However, unlike in arms control which directly 
affects military forces or hardware, verifiability - though desirable does not need to be a condition 
sine qua non for CBMs.

Confidence-building affects the behaviour of states rather than their military potential. It 
involves transformations in the perception of threat and is therefore, essentially, psychological in 
nature. Consequently, the recommendations listed above rest on the assumption that states 
participating in the confidence-building process do not a priori harbour hostile intentions against 
each other. For if they did, CBMs would be of no avail.

Some of the recommendations, if accepted, may require amendments to the existing 
agreements, or common understandings, or additional protocols. Others may call for new 
agreements. The Conference on Disarmament could provide an appropriate forum for negotiating 

with the assistance of naval experts most of the recommended multilateral measures.



Chapter 2 
Maritime Security and the 1982 United Nations Convention on 
the Law of the Sea

Christopher Pinto

Abstract

The 1982 UN Convention on the Law of the Sea (not yet in force) deals essentially with 
management of the living and non-living resources of the sea, but has provisions that have 
important implications for maritime security. It confers rights and jurisdiction on coastal States 
for the purpose of managing marine resources in prescribed adjacent maritime zones, and for 
related economic purposes, and provides for international co-operation in managing marine 
resources beyond such zones. The Convention makes its contribution to maritime seciu"ity by 
providing uniformly applicable (1) rules on the status and immunity of warships (and other 
ships and aircraft on government non-commercial service) and (2) rules concerning innocent 
passage of ships through the territorial sea and unimpeded transit for ships and aircraft in other 
seaward zones of national jurisdiction, and beyond. Having described these rules, the Chapter 
examines the Convention’s provisions on reservation of the seas for "peaceful purposes" and 
concludes that they are not inconsistent with use of the seas for non-aggressive military 
operations. The Chapter discusses the arms control impact of the proliferation of peaceful uses 
of the seas which the Convention is designed to promote, the potential contribution of the 
Convention’s dispute settlement system to confidence-building, and the relation of the 1982 
Convention to the legal regime that subsists pending the Convention’s entry into force, 
including international custom. The Chapter concludes with suggestions on how the 
Convention could provide a framework for measures to build confidence and reduce risks 
arising from tensions at sea.

Introduction

It was the activities of merchantmen and naval vessels that first inspired a movement in the 
direction of clarifying or developing rules to govern conduct among nations. Among those nations 
on whom economic and political power conferred the capacity to influence emerging legal concepts, 
the use of the sea to carry on trade, as well as for defence and other military purposes, was part of 
the natural order of things, and the development of the law of the sea throughout most of history, 
centered on transport, transit and naval activity. Important modem efforts to codify international law 
on these subjects that have a bearing on maritime security include the Declaration of Paris, 16 
April 1856,* which was intended to resolve several questions of maritime law arising in time of 
war; Hague Conventions VI-XIII of 1907 dealing with aspects of naval warfare;  ̂ the 1922 
Washington Treaty Relating to the Use of Submarines and Noxious Gases in Warfare, which 
required ratification by all the signatories and never entered into force; the 1930 London Treaty for

‘ Clive Parry (ed.), 115 Consolidated Treaty Series (CTS), 1-3; Roberts. A. and Guelff, R. (eds). Documents on the La^vs of 
War, 2nd edn, Oxford, 1989, pp. 23 ff.

“ Scott. J.B. (ed.). The Hague Conventions and Declarations of 1899 and 1907, Oxford. 1915. pp. 96-217: Roberts. A. and 

Guelff R. (eds), op, cit., above note 1. pp. 71-119.

9
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the Limitation and Reduction of Naval Armament, which did enter into force among the 11 States 
which had ratified it, but expired on 31 December 1936;  ̂ and the 1936 London Proces-Verbal 
which continued in force "without limit of time", article 22 of the 1930 Treaty which deals with 
rules of international law in regard to the operation of submarines or other war vessels with respect 
to merchant ships." An attempt by the Hague Conference of 1930 under the auspices of the League 
of Nations to adopt a convention dealing inter alia with the breadth of the territorial sea, and 
innocent passage, was not successful.

While the nineteenth century did see the conclusion of international agreements regulating 
fishing on the high seas,  ̂ it was only about the middle of the present century that there appears 
evidence of a shift from preoccupation with the rules governing navigation and the military uses 
of the seas to those concerned with exploration for and exploitation of living and non-living marine 
resources, beginning with the conclusion of an agreement between Venezuela and the United 
Kingdom concerning a maritime boundary in the Gulf of Paria in 1942,̂  and the Proclamations by 
President Truman in 1945 claiming (1) the natural resources of the continental shelf of the United 
States, and (2) the right to establish conservation zones, and to regulate fishing off the coasts of the 
United States.’ Several factors spurred this shift in focus. Among them were the rapid advancement 
during World War II of technologies that could augment exploitation of marine resoiirces, and a 
growing awareness of the risks attendant upon over-exploitation; a trebling of the number of States 
eager to participate in the international law-making process, most of them poor and, lacking 
significant naval and merchant fleets, seeing in the notion of restricting the territorial sea to 3 miles, 
a device favouring only the few who possessed the ships to exploit the vast potential of the oceans 
beyond that limit; and perhaps the acute difficulty of dealing with naval questions in a post-war 
period dominated by bitter rivalry among power blocs.

Of the four Conventions formulated at the 1958 United Nations (Geneva) Conference on the 
Law of the Sea on the basis of draft articles prepared by the International Law Commission, two 
were concerned essentially with resource-exploitation (Convention on Fishing and Conservation of 
the Living Resources of the High Seas;® Convention on the Continental Shelf®), while the other 
two (Convention on the Territorial Sea and the Contiguous Zone;*® Convention on the High 
Seas*') prescribed rules for demarcating off-shore zones subject to varying degrees of coastal State 
jurisdiction in regard to navigation in those zones, flag-State jurisdiction in those areas and on the 
high seas, and other "traditional" topics. A second United Nations (Geneva) Conference on the Law 
of the Sea in 1960 convened to deal with unresolved questions of importance for the regulation of 
navigation (maximum breadth of the territorial sea, transit through straits) and fishing rights, failed 
to accomplish its objective. In 1963, the Treaty Banning Nuclear Weapon Tests in the Atmosphere, 
in Outer Space and Under Water (Partial Test Ban Treaty) prohibited nuclear weapon test 
explosions or any other nuclear explosions in any place imder the jurisdiction or control of a Party 
to it, inter alia under water, "including territorial waters or high seas".'^

 ̂ 112 League of Nations Treaty Series {LNTS), 65.
 ̂ Roberts, A. and Gtielff, R. (eds), op. cit, .above note 1., pp. 149-51.
 ̂ E.g. Hague Convention of 1882 for the Regulation of the Police of Fisheries in the North Sea outside Territorial Wateî s.

Hudson, M.O. International Legislation. Vol. IV, p. 2825.
" 205 LNTS. 121.
 ̂ Proclamations 2667 and 2668 of 28 September 1945, 10 Federal Register, 12303, 12304.

® Entered into force 20 March 1966. 559 United Nations Treaty Series {UNTS). 285 (36 ratifications).
’ Entered into force 10 June 1964. 499 UNTS. 311 (54 ratifications).

Entered into force 10 September 1964. 516 UNTS, 205 (46 ratifications).
" Entered into force 30 September 1962. 450 UNTS, 11 (57 ratifications).

Entered into force 10 October 1963. 480 UNTS, 43 (103 ratifications).
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The Third United Nations Conference on the Law of the Sea was the result of two roughly 
contemporaneous sets of initiatives:

1. in 1966 and 1967 the Soviet Union and the United States in pursuit of their joint interests 
in maintaining maximum naval mobility in the context of their rivalry, sought agreement on 
the maximum breadth of the territorial sea and, in the event that the agreed breadth were to 
be 12 miles, on the right of unimpeded transit through and over straits, as well as on 
measxires to safeguard their distant-water fishing industries; and

2. the developing countries at the United Nations, following a proposal by Malta in 1967, 
sought recognition of the status of the sea-bed beyond national jurisdiction, and of its 
resources, as the "common heritage of mankind". Accordingly, negotiations aimed at giving 
legal content to the "common heritage" concept, which commenced in the United Nations 
Seabed Committee in 1968, had evolved by 1972 into preparations for review of large 
sections of the Law of the Sea including those of interest to the Soviet Union and the United 
States referred to above. On the basis of that review the Third United Nations Conference 
on the Sea which held its first working session at Caracas in 1974, formulated and adopted 
the text of what came to be known as the United Nations Convention on the Law of the 
Sea. '̂

Meanwhile, in a parallel development, the Soviet Union and the United States formulated in 1971 
in the Conference of the Committee on Disarmament, a Treaty on the Prohibition of the 
Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction on the Sea-bed and the 
Ocean Floor and in the Sub-soil Thereof (Sea-bed Arms Control Treaty), which prohibits 
"emplantment or emplacement" on the sea-bed seaward of 12 miles from the applicable baseline, 
of "nuclear weapons or any other type of weapons of mass destruction as well as structures, 
launching installations or any other facilities specifically designed for storing, testing or using such 
weapons", but appears to leave xmaffected weapons of this type that are able to move without 
constant contact with the sea-bed, such as those carried aboard submarines.

There emerged, as results of these initiatives

1. the perception of many government representatives, perhaps fostered by the naval powers, 
that military aspects of the law of the sea were best dealt with among specialists in the 
context of disarmament negotiations, and that the Sea-bed Arms Control Treaty had already 
achieved what was for the time being possible in that respect; and

2. correspondingly, the view that the Third UN Conference on the Law of the Sea should 
concentrate on the "peaceful uses" of the sea, including, in particular, the rights and 
obligations of States in regard to conservation and management of the resources of the sea 
and the sea-bed. The developing countries, with the support of the countries of eastern 
Etirope and other like-minded States, went further, in seeking to "reserve" certain maritime

“ United Nations, Official Records of the Third United Nations Conference on the Law of the Sea, 16 volumes 1975-83. (UN 
docs. A/CONF.62/...); Platzoder. R., Third United Nations Conference on the Law of the Sea, Documents, 9 volumes. Dobbs Ferry, 
N.Y. Anand, R.P., Origin and Development of the Law of the Sea. The Hague, 1982; Bouony, L., "Les Etats arabes et le nouveau 
droit de la mer", 90, 1986, Revue generate de droit international public 849-975; Butler, W.E., The USSR, Eastern Europe and the 
Development of the Law of the Sea, 2 vols, London, 1986; Churchill R.R. and Lowe A.V., The Law of the Sea, 2d. ed. Manchester, 
1988; Hollick, A.L.. US Foreign Policy and the Law of the Sea, Princeton, 1981; Rao, P. Chandrasekhara, The New Law of Maritime. 
Zones, New Delhi, 1983; Rembe, N.S., Africa and the International Law of the Sea, The Hague, 1980; Szekely, A., Latin America 
and the Development of the Law of the Sea, 2 voLs. Dobbs Ferry, N.Y. 1976; Tangsubkul, P., ASEAN and the Law of the Sea, 
Singapore, 1982.

Entered into force 18 May 1972, 1973, United Kingdom Treaty Series, 13 (74 ratifications).
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zones, or resource and transit activities within them, for "peaceful purposes". A significant 
aspect of the negotiations at the Conference was the willingness of some naval powers to 
offer concessions regarding rights in resources in exchange for guarantees in regard to transit 
rights, and the general willingness of the developing countries to endorse the validity of that 
exchange.

The United Nations Convention on the Law of the Sea signed at Montego Bay in Jamaica on 10 
December 1982 on behalf of some 119 participating States, thus does not deal directly with military 
uses of the seas. Its contribution to maritime security is substantial but derivative, and will be 
examined under the heads

1. naval mobility in time of peace,
2. the theme of reservation for "peaceful piuposes",
3. proliferation of peaceful uses, and
4. the Convention’s system for settling disputes.

Naval Mobility in Time of Peace

The purposes for which navies may be deployed by the major maritime powers in time of peace, 
are part of the political heritage of those coimtries, and include the following:

1. to assure the security of military, merchant or fishing fleets wherever located;
2 as a means of national defence against possible attack on its territories or vital interests;
3. as a deterrent in relation to other powers competing for military supremacy in a region or 

globally;
4. as a visual threat or show of force by way of support for the political penetration of a 

foreign country, or for the maintenance of hegemony over it;
5. for the gathering often clandestine of information relevant to operational and policy 

decisions concerning the foregoing; and (6) for carrying out scientific research for military 
or other purposes.

Navies are called upon to undertake a wide variety of operations in carrying out these piuposes.'^ 
For the planning and efficient execution of those operations naval strategists must be able to count

One writer suggests that all military activities at sea fall into at least one of the six following categories: "1. Navigation on 
the water surface or in the water column including all military activities connected with navigation. Navigation and connected 
activities are performed as routine marine operations or periodic conditioned maneuvers. The may serve one or more of the following 
puiposes: exercising of ships, co-operation between navy, air force and land forces of one or more nationalities, the latter adding 
a further co-operation aspect {e.g. Ocean Venture 1981), control of the sea, projection of naval presence (e.g. the presence of US 
units in the vicinity of the Persian Gulf) and detenence; 2. Emplacement of sea-based missiles for strategic purposes. This activity 
is presently fulfilled (mainly) by missile launching nuclear submarines; 3. The emplacement of sea-based surveillance devices such 
as fixed acoustic detection systems; 4. The emplacement of sea-bed based weapons systems for strategic or tactical purposes such 
as magnetic or acoustic mines against surface ships or submarines. Furthermore, the emplacement of strategic missiles on the sea-bed 
has been discussed; 5. The emplacement of sea-bed based suiveillance devices like the fixed acoustic detection array systems which 
according to some sources have been deployed along the east and west coast of the United States and some strategically important 
points in the oceans; 6. Military research including the testing of weapons, conducted either on the water surface, in the water 
column, or the .subjacent .sea-bed and .subsoil."

Wolfrum, R„ "Restricting the Use of the Sea to Peaceful Purposes: Demilitarization in Being?" in German Yearbook of 
International Im \\\ Vol. 24, 1981. p. 200. 205-6. On the "assets of warships'' (versatility, controllability, mobility, projection ability, 
access potential, symboli.sm and endurance) and "naval diplomacy" .see Booth. Ken.. Law, Force and Diplomacy at Sea. London. 
1985. pp. 137 ff. See also Rao. P. Sreenivasa. "Legal regulation of maritime military uses" in Vol. 13 (1973) Indian Journal of 

Inteniational La\\\ 425-54.
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on maximum flexibility which requires the elimination of uncertainty as to the availability for use 
of known sea routes. This, in turn, pre-supposes that the risk of arbitrary restriction by particular 
coastal States has been eliminated, or reduced to a known and acceptable level, a result which may 
be achieved either through ad hoc uncertain and vulnerable diplomatic arrangements, or, more 
reliably, through regional or global treaties.

Such operations may be carried out with full knowledge of the international commimity - indeed, 
such knowledge may be an essential element in their execution, for example, when a "show of 
force" is intended; or their effectiveness may depend on secrecy. Whatever the mode, overt or 
covert, the projection of naval power at will attained the status of an attribute of State sovereignty 
during the formative stages of international law and is today the foundation of provisions of the 
Convention which have as their objective the maintenance of naval mobility in time of peace, 
notably;

1. provisions according warships a special status and immunity; and
2. provisions limiting by reference to specified zones, the seaward extension of coastal State 

jurisdiction, while ensuring as far as possible, freedom of warships and other ships on 
government non-commercial service to traverse those zones and to conduct other lawful 
activities within them.

Although these provisions were approached warily by the great majority of participants in the Third 
United Nations Conference on the Law of the Sea, whose naval capabilities were minimal, a 
consensus emerged based on the futility of opposing the demands of the major maritime States, 
perceived by the latter as being directly related, to their vital national interests, including security, 
on the relative value to the maritime security of all States of agreed, imiformly applicable, 
provisions governing these subjects, and on the willingness of the major maritime States to 
recognize, in exchange for rights of passage and rights to conduct other naval operations, rights in 
marine resources that were claimed for coastal States, or on behalf of "mankind as a whole".

Special Status Accorded to Warships

Military activity, being an essential branch of State activity, is carried out at sea by ships owned 
or operated by a State. Ships used in military activity are on "government non-commercial service" 
and are, under the Convention as under customary international law, accorded a special status. The 
Convention further distinguishes a "warship" as

a ship belonging to the armed forces of a State bearing the external marks distinguishing such ships of its 

nationality, under the command of an officer duly commissioned by the government of the State and whose 

name appears in the appropriate .service list or its equivalent, and manned by a crew which is under regular 

armed forces discipline.'*

Recognizing that ships are now often operated by branches of the armed forces other than the navy 
{e.g. army, air force, coast guard) this provision is cast in broader terms than its forerunner, article
8, paragraph 2 of the 1958 Geneva Convention on the High Seas, which referred to "the Navy list" 
and "naval discipline".

The provisions of the Convention dealing with the functions and status of ships on government 
non-commercial service,” and with warships in particular, reflect the sensitivity and priority

United Nations Conveniion on ihe Law of the Sea (UNCLOS). 1982. article 29. 
UNCLOS, articles 31. 32.
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associated with such service as being connected with matters of such fundamental importance as 
the security of the State or the maintenance of public order. Some activities other than the purely 
military performed by such ships are foreseen by the Convention, among them exercise of the right 
of hot pursuit*® and of certain powers to enforce environmental protection laws,*’ and exercise 
of the rights of visit̂ ® and of seizure^* on account of piracy.

Thus, on the high seas warships and other ships owned or operated by a State and used only on 
government non-commercial service have "complete immunity from the jurisdiction of any State 
other than the flag State".Although the Convention contains no specific reference to the activity 
of warships on the sea-bed and ocean floor lying beneath the high seas (and thus beyond the limits 
of coastal State jurisdiction as being more than 200 nautical miles from its baselines, or beyond the 
edge of its continental shelf as defined by the Convention) it may be assumed that thus "complete 
immunity" would attach to them there as well.

While the immunity of warships from the jurisdiction of a State other than the flag State is 
complete on the high seas and on the subjacent sea-bed, in the sense that the "other" State can 
neither make laws governing the warships nor enforce them there,

1. international law, including the Convention (with the exception of its provisions regarding 
the protection and preservation of the marine environment, as noted below), other applicable 
treaties and the regulatory authority of competent international organizations, continues to 
apply to warships in those areas and, indeed, wherever they may operate;^  ̂and

2. in other areas landward of the high seas and the subjacent sea-bed, the legislative 
jurisdiction of the "other" State, the coastal State whose jurisdiction the warship has entered, 
revives in respect of those activities (for example, exploration for or exploitation of, 
resources) over which the coastal State may exercise sovereign rights. Enforcement 
jixrisdiction however, would continue to reside with the flag State exclusively.

Thus, in the exclusive economic zone, on the continental shelf, and in areas subject to coastal State 
sovereignty in which warships have a right of passage, viz. the territorial sea, the contiguous zone, 
straits used for international navigation and archipelagic waters, warships are not immune from the 
legislative jurisdiction of the coastal State and are bound to observe those laws and regulations 
which the coastal State is authorized to enact.̂ '̂  While the warship’s flag State also has concurrent 
legislative authority, it is the flag State alone which may enforce any law or regulation applicable 
to a warship. Thus, if a warship does not comply with the laws and regulations of a coastal State 
concerning innocent passage through the territorial sea and disregards any request for compliance

'* UNCLOS, article 111, paragraph 5. The.se rights may also be exercised by "any other duly authorized ships or aircraft clearly 
marked and identifiable as being on government service".

UNCLOS, article 224. Enforcement may also be carried out by "military aircraft, or other ships or aircraft clearly marked and 
identifiable as being on government service and authorized to that effect".

UNCLOSy article 110. These rights may also be exercised by "any other duly authorized ships or aircraft clearly marked and 
identifiable as being on government service*' (paragraph 5).

UNCLOS, article 107. Seizure may also be carried out by "military aircraft, or other ships or aircraft clearly marked and 
identifiable as being on government service and authorized to that effect".

^ UNCLOS, articles 95 and 96.
E.g. article 20, 39, 87 paragraph 2, 147 paragraph 1 and 3, 301. As to the status of warships, see generally, Oxman, B.H., 

"The Regime of Warships Under the United Nations Convention on the Law of the Sea" in Virginia Journal of International Law, 
Vol. 24, 1984, pp. 809-63.

^ This legislative jurisdiction of the coastal State is the "exception" to warship immunity which article 32 refers to as being 
"contained in subsection A". Neither that "exception", nor the coastal State’s legislative jurisdiction implied in, for example, articles 
40, 41, 42, 53, 56, 60 and 81, nor the provisions of articles 30 or 31, in any way abridge a warship’s immunity from the enforcement 
jurisdiction of a foreign State.
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therewith, the coastal State is in principle entitled to do no more than "require it to leave the 
territorial sea immediately"/’’ If a warship were to fail to comply during transit passage through 
straits used for international navigation, with the coastal State’s navigational safety regulations, and 
causes damage, it would engage the international responsibility of the flag State.̂ * However, 
remedies may be sought only through diplomatic channels, or other agreed dispute settlement 
methods.

On the other hand, one provision of the Convention does appear to provide warships and other 
ships and aircraft on government non-commercial service with complete immunity from the 
jurisdiction (both legislative and enforcement) of the "other" State, and even, it would seem, from 
compliance with the provisions of the Convention. Thus, article 236 states that

The provisions of this Convention regarding the protection and preservation of the marine environment do not 
apply to any warship, naval auxiliary, other vessels or aircraft owned or operated by a State and used, for the 
time being, only on governmental non-commercial service. However, each State shall ensure, by the adoption 

of appropriate measures not impairing operations or operational capabilities of such vessels or aircraft owned 

or operated by it, that such vessels or aircraft act in a manner consistent, so far as is reasonable and practicable, 
with this Convention.

Such immunity subsists notwithstanding any specific enforcement powers conferred on a foreign 
Sta te , and even where pollution of the marine environment could cause major harm or 
irreversible disturbance of the ecological balance, as in ice-covered areas.̂ ®

Concern for the environment was gaining momentum as negotiations opened on a new 
Convention on the Law of the Sea, and protection and preservation of the marine environment was 
an important part of the mandate given to the Conference’s main Committee III. The naval powers 
sought the exemption provided for in article 236 in order to avoid the risk of interference with naval 
operations based on the requirements of coastal State environmental protection legislation, or 
complex dispute settlement procedures. Other participants at the Conference, conceding that naval 
vessels were not among the main sources of marine pollution and aware of the virtual impossibility 
of controlling the activities of ships on a military mission and of enforcing any applicable 
environmental regulations, did not, in the end oppose it. The exemption has not, however, 
discouraged voluntary application by a naval power of the content of Part XII of the Convention 
dealing with protection and preservation of the marine environment.̂ '̂

Immunity from national jurisdiction does not imply immunity from international responsibility. 
Damage caused by a warship may engage the international responsibility of the flag State. 
Compensation may, however, be sought only through diplomatic channels, or other agreed dispute 
settlement methods.

UNCLOS, ailicic ,?0.
{7A'67,aS’. article .51.

under an ides 213-222.
E.g. under aflicle 234.
"I want to emphasize that nations cannot use or constiue the sovereign immunity exemption as a means to avoid measures 

to prolcvt the environment. In fact, the US Depailment of Defense and the US Navy view Anicle 236 and Part XII as a mandate 
to ensure responsibility for environmentally sound practices... To this end. the US Navy has developed what is called an 
Environmental Strategy Plan..." Reai- Admiral and Deputy Advocate (xeneral of the US Navy William L. Schachte Jnr.. speaking 
at the 25th Annual Conference of the Law of the Sea Institute in August 1991. Text published by Council on Ocean Law. Special 
Repoil. August 199L
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Zonal Limits to Coastal State Jurisdiction over Adjacent Marine Areas

The interest of a coastal State in ensuring its security from foreign interference from the sea led to 
recognition of its exclusive rights in the adjacent marine areas. Thus, the coastal State’s exclusive 
rights in its internal waters, and in an adjacent "territorial sea" and in the air space above it, in 
almost all respects the equivalent of its rights over its land territory, have been acknowledged for 
centuries. Given the status of a rule by the major maritime powers active in developing international 
law in the sixteenth century Europe, the breadth of the territorial sea was conceived as being no 
more than 3 miles from the shore, leaving navies of the law-making States of the time a vast 
expanse of ocean traversable at will for purposes of trade, as for purposes of spiritual and temporal 
conquest. In a further abridgement of the interests of coastal immunities, a "right of innocent 
passage" was established within a coastal State’s territorial sea.

Increase in the number of coastal States with maritime interests and the capacity to participate 
in the international legislative process led both to extension and refinement of coastal state 
jurisdiction over adjacent seas at the Third UN Conference on the Law of the Sea, a delicate 
balance being struck among the interests of naval powers, of coastal States, of neighbouring States 
whether landlocked or coastal, and of the international community as a whole, in matters of 
security, use of the seas for transport and commimication for purposes of trade, and marine resource 
exploitation.

On the "high seas" dealt with in Part VII of the Convention, all States may, subject to conditions 
laid down by the Convention, exercise "freedom of the high seas" which includes, but is not limited 
to

(a) freedom of navigation;
(b) freedom of overflight;
(c) freedom to lay submarine cables and pipelines subject to Part VI;
(d) freedom to construct artificial islands and other installations permitted under international law, subject to Part
VI;
(e) freedom of fishing, subject to the conditions laid down in section 2;
(f) freedom of scientific research, subject to Parts VI and XIII.^®

On the sea-bed subjacent to the high seas, the Convention confers the status of "common heritage 
of mankind" to be administered on behalf of mankind as a whole, but for specified purposes only, 
by the International Seabed Authority. '̂ Freedom of the high seas must be exercised by all States 
with due regard for the interests of other States in their exercise of the freedom of the high seas,
and also with due regard for the rights under this Convention with respect to activities in the
Area.’̂

The Convention recognizes a coastal State’s right to enact and to enforce its laws in adjacent 
marine "zones", the scope of that right diminishing as distance from its shores increases, until the 
high seas are reached. For the naval powers, a substantial gain was the establishment of limits on 
the breadth of each zone, ending what they saw as the "creeping jurisdiction" of coastal States.̂  ̂
The coastal State is accorded varying extents of legislative and enforcement jurisdiction in the

“ UNCLOS, article 87. paragraph I.
UNCLOS, articles 1, paragraph 1; 136. 1.‘56. L57.
UNCLOS, article 87. paragraph 2.

“ For a recent .suivey of tendencies to expand jurisdiction over maritime areas, see Kwiatkowska. B.. "Creeping Jurisdiction 
Beyond 200 miles in the Light of the 1982 Law of the Sea Convention and State Practice", in Ocean Development and International 
Law. Vol. 22. 1991. pp. 15.3-87. Concerning a policy of systematic respoase to claims that are considered excessive, see below, p. 
48.
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maritime zones evstablished: "internal waters";^ archipelagic waters";̂ ® a "territorial sea" of up 
to a maximum of 12 nautical miles from the applicable coastal baselines;^ "straits used for 
international navigation";^’ a "contiguous zone" which may extend up to 24 nautical miles from 
those baselines^* and which forms a part of an "exclusive economic zone" which may extend up 
to 200 nautical miles from those baselines;̂ '̂  and a "continental shelf" which may extend up to 200 
nautical miles from the baselines or, under specified conditions, up to the edge of the continental 
margin, or up to a distance of 350 nautical miles from the baselines, or 100 nautical miles from the 
2500 meter isobath."*®

While coastal State rights in internal waters, archipelagic waters and in the territorial sea reflect 
its sovereignty over those zones and arise out of recognition of the primacy of its interests both in 
security and in adjacent marine resources, extension of its jurisdiction to the contiguous zone is 
limited to specified law enforcement purposes, while jurisdiction over the exclusive economic zone 
and the continental shelf were acknowledged primarily for resource exploitation purposes or, in a 
sense, to safeguard the State’s economic security. A negotiated balance among the claims of coastal 
States to expand their resource jurisdiction, and the claims of other States to rights of passage as 
being vital to their security and trade interests, and, in particular, the claims of those States with 
the capacity to project naval power for the purpose of maintaining global security, is reflected in 
the Convention’s provisions on the maintenance of naval mobility in time of peace, in particular 
those on transit passage through straits used for international navigation.

Regimes Governing Naval Mobility within the Zones

Consent of the Coastal State
Waters on the landward side of the baseline of the territorial sea such as rivers, ports and bays, 

form part of the internal waters of a State. Except in certain areas of internal waters enclosed by 
straight baselines as described article 8, paragraph 2, which are subject to a regime of "innocent 
passage" or "transit passage", and certain internal waterways governed by specific treaties, neither 
ships nor aircraft of a foreign State may enter internal waters without the consent of the coastal 
State save in situations of distress or emergency. '̂

Innocent Passage
Ships of all States, whether coastal or landlocked, enjoy the right of innocent passage through 

the territorial sea, and in the internal waters of a State enclosed by straight baselines.^  ̂ Passage 
must be continuous and expeditious. Stopping and anchoring is permitted only if incidental to 
ordinary navigation, or are rendered necessary by force majeure or distress or for the purpose of 
assisting persons, ships or aircraft in distress."'̂

^ UNCLOS, article 8.
UNCLOS, articles 49-32.

“ UNCLOS, article .3.
UNCLOS, articles 34-45.
UNCLOS, article .33.
UNCLOS, article 51.
UNCLOS, ailicle 76. See also Annex II to the Convention on the constitution and functions of the Commission on the Limits 

of the Continental Shelf; and Annex II to the Final Act of the Convention, which contains a Statement of Underetanding concerning 
a Specific Method to be used in establishing the Outer Edge of the Continental Margin, applicable in respect of certain States in the 
southern pail of the Bay of Bengal.

On the right of access to internal waten?. see generally Churchill. R.R.. and Lowe, A.V., op. ciL. note 13.
UNCLOS, article 17; article 8. paragraph 2; as to innocent passage through straits used for international navigation, article 

45; and through archipelagic watei*s, article 52.
UNCLOS, article 18.
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All ships, including warships and other ships on government non-commercial service may 
exercise the right of innocent passage, but may do so only in conformity with the Convention and 
other rules of international law. Passage must be innocent, i.e. is not prejudicial to the peace, good 
order or security of the coastal State. The Convention both lays down basic rules governing the
right of innocent passage, and confers upon the coastal State specified legislative and enforcement
powers concerning such passage. Thus, as to innocent passage by all ships, including warships and
other government ships operated for non-commercial purposes;

1. Article 19 declares passage by a foreign ship not to be innocent if it engages in any of the 
following activities:

(a) any threat or use of force against the sovereignty, territorial integrity or political independence of the 

coastal State, or in any other manner in violation of the principles of international law embodied in the Charter 
of the United Nations;
(b) any exerci.se or practice with weapons of any kind;

(c) any act aimed at collecting information to the prejudice of the defence or .security of the coastal State;
(d) any act of propaganda aimed at affecting the defence or security of the coastal State;
(e) the launching, landing or taking on board of any aircraft;
(f) the launching, landing or taking on board of any military device;

(g) the loading or unloading of any commodity, currency or person contrary to the customs, fi.scal, immigration 
or sanitary laws and regulations of the coastal State;
(h) any act of wilful and serious pollution contrary to this Convention;
(i) any fishing activities;
(j) the carrying out of re.search or survey activities;

(k) any act aimed at interfering with any systems of communication or any other facilities or installations of
the coastal State;
(1) any other activity not having a direct bearing on passage",

such criteria being specified so as to facilitate objectivity in the making of decisions by 
coastal States on lack or loss of innocence, and discouraging arbitrary or discriminatory 
decisions;

2. Article 20 requires submarines and the underwater vehicles to navigate on the surface and 
to show their flag; and

3 Article 23 requires foreign nuclear-powered ships and ships carrying nuclear or other 
inherently dangerous or noxious substances, to carry documents and observe special 
precautionary measures established for such ships by international agreements.

There is no comparable facility for aircraft, which have no right of overflight and may only enter 
the air space above the territorial sea under arrangements that have the consent of the coastal State 
except where the regimes of transit passage or archipelagic sea-lanes passage described below, 
prevail.

The Convention empowers the coa.stal State:

1. to adopt laws and regulations, in conformity with the Convention and other rules of 
international law, relating to all or any of the following;

(a) the safety of navigation and the regulation of maritime traffic;
(b) the protection of navigational aids and facilities and other facilities or installations;
(c) the protection of cables and pipelines;

(d) the conservation of the living re.sources of the .sea;

(e) the prevention of infringement of the fisheries laws and regulations of the coa.stal State;
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(f) the preservation of the environment of the coastal State and the prevention, reduction and control of 
pollution thereof;
(g) marine scientific research and hydrographic surveys;
(h) the prevention of infringement of the customs, fi.scal, immigration or sanitary laws and regulations of the 

coastal State,

but not laws and regulations applying to ship design, construction, manning or equipment 
unless giving effect to generally accepted international rules and standards), and requires 
foreign ships to comply with them, as well as with generally accepted international 
regulations on prevention of collisions at sea;̂ "'

2. when necessary, to require foreign ships exercising the right of innocent passage (and in 
particular, tankers, nuclear-powered ships and ships carrying nuclear or other inherently 
dangerous or noxious substances) to use sea lanes and follow traffic separation schemes 
prescribed by it;"'”’

3. without discriminating among foreign ships, to levy charges upon them for specific 
services;'̂ *’

4. to take the necessary steps in its territorial sea to prevent passage which is not innocent;' '̂ 
and

5. when essential for the protection of its security including weapons exercises, to suspend 
innocent passage temporarily in specified areas of the territorial sea, after due publicity, and 
without discriminating among foreign ships/**

Legislative and enforcement powers conferred on the coastal State are balanced by the provisions 
of article 24 entitled "Duties of the coastal State", which require that the coastal State give 
appropriate publicity to navigational hazards in the territorial sea, and not hamper innocent passage 
of foreign ships except in accordance with the Convention. The coastal State is specifically required 
not to apply the Convention or any laws and regulations so as to impose requirements that in effect 
deny or impair the right of innocent passage, or in a manner that is discriminatory. Ships while in 
the territorial sea may become subject to proceedings for breach of the coastal State’s environmental 
protection legislation,in which event they would be entitled to the "safeguards" provided for in 
Section 7 of Part XII of the Convention. However, as noted above, vessels or aircraft "owned or 
operated by a State and used, for the time being, only on government non-commercial service", a 
category which includes warships, are declared immune from the Convention’s provisions on 
protection and preservation of the marine environment, and in effect from such provisions enacted 
by any State other than the flag State.

In establishing the maximum breadth of the territorial sea and re-stating, in as much detail as 
practicable, the rules of international law governing passage through it, the Convention clarifies and 
codifies the right of innocent passage to an extent never achieved before. A controversy which it 
was not, however, able to resolve, concerns the view held by several States, that warships are 
required to notify the coastal State, or obtain its consent, before exercising the right of innocent 
passage. Such a view would seem to imply that warships, by their very nature and irrespective of 
the criteria for objective assessment of the character of passage set out in article 19, must be 
presumed to be on passage that is not innocent, unless recognized as such by the coastal State in 
granting its consent. In the event, the supporters of that position at the Conference on the Law of

UNCLOS. M\ c\c 2\.  
UNCLOS, article 22. 
UNCLOS, article 26. 

'■ UNCLOS, article 25. 
I hid., paiagraph 3.
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the Sea, in response to an appeal by the President of the Conference, decided not to press the matter 
to a vote, but did however, through him

re-affirm that their decision is without prejudice to the rights of coastal States to adopt measures to safeguard 

their security interests, in accordance with article 19 and 25 of the convention/^

While there appears to be a trend favouring recognition of the right of warships to innocent passage 
through the territorial sea under normal circumstances, one recent work cites 40 States which 
currently maintain special legislative provision regarding the passage of warships through the 
territorial sea, including 23 requiring authorization, and 11 requiring notification.^^

Having established the framework of the legal regime governing innocent passage of all ships 
through the territorial sea, the Convention specifically grants warships exemption from the 
enforcement jurisdiction of the coastal State, providing in effect that if a warship does not comply 
with the laws and regulations of the coastal State and disregards any request for compliance 
therewith, the coastal State's only remedy would be to "require it to leave the territorial sea 
immediately". As was noted above, while a warship is thus virtually immune from the coastal 
State’s enforcement jurisdiction in the territorial sea, it remains subject to the jurisdiction of the flag 
State, and may, through its conduct, engage that State’s international responsibility.

Transit Passage
By the time the Third United Nations Conference on the Law of the Sea opened in 1973, several 

coastal States had extended their territorial seas to 12 miles, and others even claimed comprehensive 
maritime jurisdictions up to 200 miles. The naval powers were thus presented with the prospect that 
straits around the world, vital to the global deployment of their forces, as to world trade and 
communications, would become territorial seas subject to the jurisdiction of the coastal States 
concerned, and the regime of "innocent passage". As expressed by the head of the United States 
delegation to the Conference:

On that argument, the legal right to overfly a strait could be gained only with coastal state consent, submarines 

would be obliged to travel on the surface, and surface assets would be subject to varying assertions of coastal- 
state regulatory power. A ll the world’s most important straits would be subject to these restrictions... The result 
could seriously impair the flexibility not only of our conventional forces but of our fleet ballistic missile 

submarines, which depend on complete mobility in the oceans and inimpeded passage through international 
straits. Only such freedom makes possible the secrecy on which their survivability is based.^^

UN doc. A/CONF.62/SR.176 (1982). Note also the opinion of the President of the Conference (Ambassador T.T.B. Koh) 
expressed on another occasion: "I think the Convention Is quite clear on this point. Warships do. like other ships, have a right of 
innocent passage, through the territorial sea, and there is no need for warships to acquire the prior consent or even notification of 
the coastal State", quoted in Oxman, B.H., op. cit., note 23, at p. 854, footnote 159.

Shao Jin, "The question of innocent passage of warships: after UNCLOS III", in Marine Policy, January 1989, pp. 56-67. 
Authorization required: Asia - Bangladesh, Burma (Myanmar). China, Iran. Maldives, Pakistan. Sri Lanka, Yemen (DPR), Yemen 
(AR); Africa - Algeria, Somalia, Sudan; Europe - Albania. Bulgaria, German Dem.Rep., Malta, Romania; Latin America - Antigua 
and Barbuda, Barbados. Brazil, Dominican Republic, Grenada, S. Vincent and (jrenadines (23). Notification required: Asia - India, 
Indonesia, Rep. of Korea; Africa Egypt. Mauritius, Seychelles; Europe Denmark, Malta, Sweden; Latin America (xuyana, 
Honduras (11). Compare: Momtaz, D., "Les forces navales et I’imperatif de securite daas la Convention des Nations Unies sur le 
Droit de la Mer" in Vukas, B. (ed.). on the New' Law oj the Sea 1, Zagreb, 1985, pp. 230 ff.

Richardson. Elliot L., "Power, Mobility. And the Law of the Sea", in 1980 Foreign Affairs, p. 905. See generally, Moore, 
J.N.. "The regime of straits and the Third United Nations Conference on the Law of the Sea". Vol. 74, 1980, American Journal of 
International Law. pp. 77-121; ReLsman. W.M.. "The regime of straits and national security", id. pp. 48-76; Anand, R.P.. "Traasit 
passage and overflight of international straits". Vol. 26. 1986. Indian Journal of International Law. pp. 72-105; Treves, T., "Le 
nouveau regime des espaces marins et la circulation des navires", in Vukas. B. (ed.). op. cit.. above note 50, pp. 202 ff.
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In response to these concerns, the Convention establishes in "straits used for international 
navigation", whether or not they are less than 24 miles broad and thus consist, wholly or in part, 
of the territorial seas of the States bordering them, a new regime of "transit passage". In straits 
which form part of the territorial sea of a State, exercise by the latter of sovereignty or jurisdiction 
over the waters and their airspace, bed and subsoil is preserved, subject only to the incidents of 
"transit passage", which supersedes the general regime of "innocent passage" generally applicable 
in the territorial sea.

Thus, article 38, paragraph 1 declares that in such straits "all ships and aircraft enjoy the right 
to transit passage, which shall not be impeded...", while by paragraph 2,

Transit passage means the exercise in accordance with this Part of the freedom of navigation and overflight 
solely for the purpose of continuous and expeditious transit of the strait...

any activity not an exercise of this right remaining subject to the zonal and other applicable 
provisions of the Convention.

The intent of the new regime being to provide the naval powers with optimum mobility through 
straits in use prior to recognition of the right to extend the territorial sea to 12 nautical miles, a 
border State’s legislative as well as its enforcement jurisdiction in relation to passage, are 
circumscribed. Thus, border States may designate sea-lanes and prescribe traffic separation schemes 
in the straits, but may do so only if such sea-lanes and traffic separation schemes would be in 
conformity with "generally accepted international regulations" and after their adoption by "the 
competent international organization",^  ̂ the International Maritime Organization. Although border 
States are empowered to adopt laws and regulations relating to transit passage, the range of subjects 
on which legislation is contemplated is limited, and the Convention requires that such laws and 
regulations should not discriminate among foreign ships.̂ ^

Limiting the border State’s enforcement jurisdiction with respect to all ships, article 42 declares 
that its laws and regulations

shall n o t ... in their application have the practical effect of denying, hampering or impairing the right of transit 
passage...,

while article 44 requires that

States bordering straits shall not hamper transit passage and shall give appropriate publicity to any danger to 

navigation or overflight within or over the strait o f which they have knowledge. There shall be no suspension 

of transit passage.

The international responsibility of the flag State of a warship or other government ship operated for 
non-commercial purposes, having been declared in article 31 for the purpose of the Convention as 
a whole, article 42, paragraph 5 is a reminder that the immunity of such ships from border State 
jurisdiction does not imply immunity from liability. Thus, the flag State of a ship, or the State of 
registry of an aircraft entitled to "sovereign immunity" will bear international responsibility for any 
loss or damage caused to a border State as the result of an act contrary to laws and regulations 
relating to transit passage enacted by that State.

Limits on the scope of the border States’ legislative and enforcement jurisdictions are balanced 
by duties imposed on foreign ships and aircraft exercising the right of transit passage that take into 
account the security, environmental and resource interests of border States. Thus, such ships and

5- t/A'Cm?. article 41. 
UNCLOS, article 42.
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aircraft in transit passage are required to proceed without delay through or over the strait; to refrain 
from the threat or use of force against the sovereignty, territorial integrity and political 
independence of border States or in any other manner in violation of the principles of international 
law embodied in the Charter of the United Nations; to refrain from any activities other than those 
incident to their normal modes of continuous and expeditious transit, unless rendered necessary by 
force majeure or distress; and to comply with generally accepted international regulations relating 
to navigational safety and environmental protection;'’" to respect applicable sea lanes, and traffic 
separation schemes established by a border State in accordance with article 41,'’̂  and to comply 
with a border State’s laws and regulations relating to transit passage;̂ ** and to refrain from carrying 
out research or survey activities without the prior authorization of the border States. '̂

In adopting the concept of unimpeded transit through and over straits used for international 
navigation, the community conceded that, as in the case of innocent passage, it would be futile to 
attempt to abridge through legislation the naval powers’ claim to mobility. Accordingly, it was felt 
that the establishment of broadly agreed rules balanced so as to take into account both the interests 
of the States bordering a strait and those of the naval powers, and expressed with optimum clarity 
would best serve the interests of maritime security. In contrast to rights concerning passage through 
the territorial sea, the question of "innocence" does not arise with respect to transit passage; 
submarines and underwater vehicles are not required to navigate on the surface; the right of transit 
passage enjoyed by all ships including warships and other ships on government non-commercial 
service, and its exercise may not be suspended by the border States;̂ ® the expenses of navigational 
safety aids and other improvements, and of measures for the prevention, reduction and control of 
pollution from ships, may be met or off-set under co-operative agreements between the border 
States and States using the straits;'’'̂  and border States, having agreed not to exercise enforcement 
jurisdiction against ships in transit passage, including warships and ships on government non­
commercial service, may not even require such ships to leave the strait immediately, and may only 
claim through diplomatic channels for any loss or damage resulting from acts contrary to its laws 
and regulations relating to such passage.'*”

Mixed Regimes and Treaty Regimes in Straits Used for International Navigation
Article 45 of the Convention provides that under specified geographic conditions a strait used 

for international navigation may be subject to the regime of innocent passage rather than transit 
passage, save that the rights of border States do not include the right to suspend passage. Thus,

1. if the strait is formed by an island and the mainland of the same State, if there is a route 
of convenience similar to the strait seaward of the island through the high seas or an 
exclusive economic zone; and

2. if the strait lies between a part of the high seas or an exclusive economic zone and the 
territorial sea of a foreign State, the regime of innocent passage applies to the strait, except 
that "There shall be no suspension of innocent passage through such straits.'*'

UNCLOS, aiiicle .59.
IJSCLOS, ailicle 41. paragraph 7. 
UNCLOS, ailicle 42. paragraph 4. 

" UNCLOS, ailicle 40.
UNCLOS, ailicle 44.
UNCLOS, ailicle 4.̂ .
UNCLOS, article 42. paragraph 5. 
UNCLOS, article 45.
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Regimes provided for under the Convention do not affect the legal regime in straits in which 
passage is regulated by international treaties of long standing relating specifically to those straits.*̂ ^

Regimes Applicable in Archipelagic Waters
Mid-ocean archipelagos sometimes extending over many thousands of square kilometers lie 

across routes traditionally used for international navigation by sea and by air, for commerce and 
for the projection of naval power. The formation of States composed of such island groupings, and 
their assimilation of water to land territory as incidental to the exercise of sovereignty, raised the 
prospect that those routes might become subject to regulation in an arbitrary or discriminatory 
manner, or even closure. Accordingly, evolution of the notion of an archipelagic State received no 
encouragement from naval powers, and failed to attract general acceptance either in discussions 
within the International Law Commission**’ when preparing draft articles in preparation for the first 
United Nations Conference on the Law of the Sea, or in 1958 at the Conference itself.^

However, the rising importance of States such as Indonesia and the Philippines and support from 
the developing countries within and outside their region during the Third United Nations Conference 
of the Law of the Sea, contributed to the success of later proposals for recognition of the fully 
articulated concept of the archipelagic State and its incorporation in the 1982 Convention. Thus, 
article 46 of the Convention declares that the term "archipelagic State" means a State "constituted 
wholly by one or more archipelagos and may include other islands", the use of the word "wholly" 
implying exclusion from the definition of a State which is in part continental landmass. For the 
purposes of the Convention, the term "archipelago" means

a group of islands, including parts of islands, inter-connecting waters and other natural features which are so 

closely inter-related that such islands, waters and other natural features form an intrinsic geographical, economic 

and political entity, or which historically have been regarded as such.

An archipelagic State may draw straight baselines not exceeding 100 (exceptionally 125) nautical 
miles joining the outermost points of the outermost islands and drying reefs so as to enclose the 
archipelago, within which the ratio of the area of water to the area of land is between 1 to 1 and 
9 to 1.'" The territorial sea, contiguous zone, exclusive economic zone and continental shelf of the 
archipelago are measured outward from the archipelagic baselines. ’̂̂  The archipelagic State has 
sovereignty over the archipelagic waters enclosed by the baselines, over the airspace above those 
waters, as well as over their bed and subsoil, including their resources.^^

Four regimes applicable to passage within archipelagic waters may be distinguished. Thus, the 
regime generally applicable within archipelagic waters is that of innocent passage prescribed by

Kg. Convention relating to the Non-Foilification and Neutralization of the Aaland Islands (Geneva) entered into force 6 April 
1̂ )22 (8 ratifications) 9 LNTS 212; Convention regarding the Regime of the Straits (Montreux) entered into force 9 November 1936 
(11 ratifications) 173 LNTS 213.

Report of the International Law Commission, reprinted in Yearbook of the International Imw Commission, Vol. 2. 1956, 270.
United Nations Official Records of the fii'st United Nations Conference on the Law of the Sea (1958) UN doc. A/CONF.13/39 

at 148. See generally, Evensen. J., "Ceilain legal aspects conceming the delimitation of the teiritorial waters of archipelagos". First 
UN Conference on the Law of the Sea, Official Records. Vol. I, pp. 289-302; Amerasinghe, C.F., "The problem of archipelagos in 
the international law of the sea". Vol. 23, 1974, International and Comparative Law Quarterly, pp. 539-75; Anand, R.P., "Mid-ocean 
archipelagos in international law. Theoiy and practice". Vol. 19, 1979. Indian Journal of International Law, pp. 228-56; Dugosevic,
D., "Les etats aichi^x'ls et le droit de passage des navires et aeronefs". in Vukas, B., op.cit. above note 50 pp. 221 ff.; Roger's, P.EJ.. 
Mid-ocean Archipelagos and International Law, New York, 1981; Tangsubkul, P., The Southeast Asian Archipelagic States: Concept, 

Evolution and Current Practice, Honolulu, 1984.
UNCLOS, anicle 47.
UNCLOS, article 48.
UNCLOS, article 49.
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Part II, section 3 of the Convention as applicable in a State’s territorial sea.*̂® As coastal States 
may do in territorial seas (other than those falling within straits used for international navigation), 
an archipelagic State may temporarily suspend the innocent passage of foreign ships in specified 
areas when such action is essential for its security. Suspension will take effect only after it is duly 
published, and must not discriminate among foreign ships.

In archipelagic sea lanes, and in the air routes above them, ships and aircraft of every 
description and of every nationality enjoy the right of archipelagic sea lanes passage,®̂  a regime 
whereby they may, in accordance with the Convention, exercise

the rights of navigation and overflight in the normal mode solely for the purpose of continuous, expeditious and 

unobstructed transit between one part of the high seas or an exclusive economic zone and another part of the 

high seas or an exclusive economic zone.

Archipelagic sea lanes and air routes traverse archipelagic waters and the adjacent territorial sea and 
include all normal passage routes used as routes for international navigation or overflight through 
or over those waters. The archipelagic State may designate sea lanes and air routes above them 
which are suitable for continuous and expeditious passage. The Convention requires that such sea 
lanes and air routes be defined by axes joining entry points with exit points. Ships and aircraft in 
archipelagic sea lanes passage may deviate from an axis lane, but not more than 25 nautical rules 
on either side of such a line, and may not navigate closer to the coasts than 10 percent of the 
distance between islands bordering the sea lane.

Archipelagic sea lanes, and any traffic separation schemes which the archipelagic State may 
prescribe within them for safe passage must conform to generally accepted international regulations. 
The archipelagic State may substitute such sea lanes and traffic separation schemes by others should 
circumstances require and after due publicity. In designating sea lanes and prescribing traffic 
separation schemes or in substituting them, the archipelagic State is obligated to "refer proposals 
to the competent international organization [the International Maritime Organization] with a view 
to their adoption". IMO may itself adopt only such sea lanes and traffic separation schemes as may 
be agreed with the archipelagic State. If an archipelagic State does not designate sea lanes or air 
routes, all ships and aircraft may exercise the right of archipelagic sea lanes passage through the 
routes normally used for international navigation.

The Convention declares that articles 39, 40, 42 and 44 dealing respectively with the duties of 
ships and aircraft during transit passage through straits used for international navigation, prohibiting 
conduct of research and siorvey activities during transit passage, the legislative jurisdiction with 
respect to transit passage conferred on States bordering such straits, and the duties of such States, 
in particular, not to hamper or suspend transit passage, are to apply mutatis mutandis to archipelagic 
sea lanes passage.’®

In the waters of an archipelagic State that are subject to regimes laid down in treaties or based 
on customary law, or tradition among neighbouring States, passage through them will be governed 
by those regimes; and finally, passage within the mouths of rivers, small bays, and ports, delimited 
by the archipelagic State as internal waters, passage would be subject to the coastal State’s consent, 
exercised in accordance with international law.

The regime of archipelagic sea lanes passage, similar to transit passage in the manner in which 
it ensures the unimpeded navigation and overflight of areas that are in some degree {e.g. in matters 
of resource jurisdiction) subject to the sovereignty of the coastal State, was needed so as to preserve

“  UNCLOS, article 52. 
UNCLOS, article 53. 
UNCLOS, article 54.
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for the naval powers their capability to project naval presence and protective air power across the 
world, even traversing interposed territorial limits of States, without the consent of those States, and 
whether or not those States might approve the purpose of a particular military mission. The regime 
being at once reasonably clear and applicable to passage through archipelagic sea lanes by all ships 
of all nations, it offered benefits to the major naval powers in terms of confidence that mobility and 
non-discrimination were assured, while the archipelagic State might be satisfied that it had reduced 
the risk that its territory might become the scene of conflict, as well as of pressures to take up 
political positions in relation to the military missions of particular powers.

Freedom of Navigation and Overflight in the Exclusive Economic Zone
Proclamations by the President of the United States in 1945 extending the covmtry’s jurisdiction 

to the resources of its continental shelf, and regulating fishing in the superjacent waters, but saving 
rights of passage, were followed in the next decade by declarations by other coastal States of the 
region, extending sovereignty and jurisdiction over both sea-bed and water column in their adjacent 
maritime areas.’* The new concept of the exclusive economic zone negotiated among participants 
at the Third United Nations Conference on the Law of the Sea, and provided for in Part V of the 
Convention, in essence concedes resource jurisdiction to the coastal State in a maritime zone 
extending up to 200 nautical miles from the applicable baselines while preserving high seas’ 
freedoms of navigation and overflight in that zone for the ships of all nations.’^

The Convention thus attempts to establish a balance which takes account both of a coastal 
State’s (and to some degree its neighbours’) interests in the living and non-living resources of the 
waters and the underlying sea-bed and subsoil to which contiguity and natural continuity offered 
the basis of a claim; and of the interests of States generally in being able to exercise freedom of 
navigation and overflight, in particular the interests of the naval powers in maintaining maximum 
mobility for their fleets.

Part V of the Convention establishes a specific legal regime’  ̂ in the exclusive economic zone 
which recognizes the coastal State’s "sovereign rights"

for the purpose of exploring and exploiting, conserving and managing the natural resources ... [of the zone] ... 
and with regard to other activities for the economic exploitation and exploration of the zone, such as the 

production of energy from the water, currents and winds;

The coastal State also has "jurisdiction" as provided for in the Convention with regard to

(i) the establishment and use of artificial islands, installations and structures;
(ii) marine scientific research;

E.g. Decrees by Mexico, December 194,5; Argentina. October 1946; Panama. December 1946; Honduras and Nicaragua. 1950: 
see United Nations. Laws and Regulations on the Regime o f the High Seas. Vol. I. U.N. Legislative Series. 1951 ST/LEG/SER.B/1. 
The Santiago Declaration (1952) by Chile. Ecuador and Peru in 1952 Whiteman. M.M., Digest of International Law. Vol. FV. p. 48 
claimed inter alia "sole jurisdiction and sovereignty'' in a maritime zone up to a distance of 200 miles from the coast line. As one 
writer points out "if the [Truman Proclamation] released the continental shelf from the clutches of the concept of the freedom of the 
seas, the [Santiago Declaration] paved the way for removing the resources of the sea up to 200 miles from the concept of the 
freedom of fishing". P. Chandrasekhara Rao. op. cit.. above note 1.3. at p. 191. The claim was vehemently protested by the United 
States and the United Kingdom, among otheis.

^ On the EEZ generally, Kwiatkowska, B.. The 200 Mile Exclusive Economic Zone in the New Law of the Sea. Dordrecht, 1989; 
see Attard. D., The Exclusive Economic TUme in International Law. Oxford, 1987; Clingan. T.A. (ed.). Law of the Sea: State Practice 
in Zones of SpecialJurisdiction. Honolulu. 1982; Rao, P. Chandrasekhara, op. cit., above note 13; Robertson. "Navigation in the 
exclusive economic zone" in 24 Virginia Journal o f International Law. 865-915; Smith. R.W.. Exclusive Economic Zone Claims. 
An Analysis and Primary Documents. Dordrecht. 1986. United Nations. The Law of the Sea. National Legislation on the Exclusive 
Economic Zone and the Exclusive Fishery Zone. New York. 1986.

” UNCLOS, anicle 56.
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(iii) the protection and preservation of the marine environment,

as well as "other rights and duties provided for in this Convention", which would include the 
detailed rights and duties relating to artificial islands, installations and structures,^" conservation 
and utilization of the living resources of the zone,'"’ as well as those concerning conflict 
resolution,^*’ delimitation'^ and dispute settlement.^*

On the other hand, the Convention preserves for all States within the exclusive economic zone, 
and subject to the provisions of the Convention,

the freedoms referred to in article 87 of navigation and overflight and of the laying of submarine cables and 

pipelines, and other internationally law-ful uses of the sea related to these freedoms, such as those associated 
with the operation of ships, aircraft and submarine cables and pipelines, and compatible with the other 

provisions of this Con vent ion...

By providing specifically that in the zone all States are to enjoy freedom of navigation and 
overflight and "other lawful uses of the sea related to these freedoms, such as those associated with 
the operation of ships, aircraft...", the Convention appears to place no specific restriction on the 
movement of warships or other ships on government non-commercial service, which are thus 
allowed, on a non-discriminatory basis, the use of the zone for any and all those operations 
traditionally associated with such ships.

Legal restraints on navigation and related uses do exist, however, for both the coastal State and 
the other users of the zone. Thus, the coastal State, in exercising its rights and performing its duties 
"shall have due regard to the rights and duties of other States and shall act in a manner compatible 
with the provisions of this Convention".®® Although a coastal State has sovereign rights in respect 
of the natural resoixrces of the zone, and the exclusive right to construct, authorize and regulate the 
construction, operation and use of most if not all artificial islands, installations and structures within 
the zone it cannot, in carrying out such activities disregard the rights of other States so as, for 
example, to hamper navigation and overflight in the zone. Recognizing that the balance of interests 
thus conceived is a delicate one, and that it leaves unattributed either to coastal States or other 
States, some important rights such as the right to emplace underwater military devices and the right 
to remove wrecks beyond the contiguous zone, article 59 offers guidelines on how any resulting 
conflicts are to be resolved.*’’ The coastal State must, moreover, act in accordance with any treaty 
obligations it may have undertaken concerning passage through the zone. Correspondingly, flag 
States whose ships traverse the zone

UNCLOS, article 60.
UNCLOS, article.s 61 and 62.
UNCLOS, article 59.

^ UNCLOS, article 74.
'* UNCLOS, e.g. ailicle 297. sub-paragraphs 1(a). 1(b). and paragraph 3; article 298. sub-paragraph 1(a).
'' UNCLOS, article .58. paragraph 1.

“  UNCLOS, article 56, paragraph 2.
Article 59: Basis for the resolution of conJUcts regarding the attribution of rights and jurisdiction in the exclusive economic 

zone'. In ca.ses where thi.s Convention does not attribute rights or jurisdiction to the coastal Slate or to other States within Ihc 
e.\clusive economic zone, and a conflict ari.ses between ihc interests of the coastal Stale and any other State or States, the conflict 
should be resolved on the basis of equity and in the light of all the relevant circumstances, taking into account the respective 
importance of the interests involved to the parties as well as to the international community as a whole.

As to the question of "residual rights" in the e.xclusive c'conomic zone, see Kwiatkowksa, B.. op. cit.. above note 72, pp. 227-.30. 
and Ibler. V.. "The importance of the e.xclusivc c'conomic zone as a non-re.source zone”, in Vukas. B. (ed.). op. cit.. above, note .50.
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shall have due regard to the rights and duties of the coastal State and shall comply with the laws and regulations 

adopted by the coastal State in accordance with the provisions of this Convention and other rules of 

international law in so far as they are not incompatible with this part.®̂

All ships, including warships and other ships on government non-commercial service are thus bound 
by the "due regard" obligation, and would be subject to certain of the laws enacted by the coastal 
State (among them the customs, fiscal, health, safety and immigration laws operative within the 
contiguous zone, and laws concerning management and conservation of living resources, artificial 
islands, installations and structures, and marine scientific research within the exclusive economic 
zone as a whole, but excluding environmental protection legislation), as well as to international law 
and to treaty undertakings. Of particular importance in regard to warships and military aircraft using 
the waters of the zone or the airspace above them, is article 301 of the Convention, which requires 
a State to refrain from the threat or use of force against any other State in a manner inconsistent 
with the principles of international law embodied in the United Nations Charter. As noted above 
all such ships and aircraft are nevertheless immune from the enforcement jurisdiction of any but 
the flag State or, in the case of aircraft, the State of registration. Immunity from enforcement 
jurisdiction does not, of course, imply immunity from liability for damage caused as a result of non- 
compliance. The coastal State would be entitled to make a claim for compensation, but may do so 
only through diplomatic chaimels, or other agreed dispute settlement methods.

There has been considerable debate concerning the legality of naval manoeuvres and military 
intelligence gathering activities by foreign ships in the exclusive economic zone. While such 
activities, if carried out without the consent of a coastal State may well raise tensions and give rise 
to protest, it is difficult to maintain that they contravene the provisions of Part V or, when they do 
not amount to the threat or use of force against any State prohibited by article 301, any other 
provisions of the Convention. Both naval manoeuvres and intelligence gathering are, as far as 
warships are concerned, "among the lawful uses of the sea related to [freedoms of navigation and 
overflight of the high seas]".**̂  It would similarly be difficult to maintain that the provisions of the 
Convention relating to construction and operation of "installations and structures",**"' and to marine 
scientific research in the exclusive economic zone, which are designed respectively to protect a 
coastal State’s commercial and economic interest in the natural resources of the zone, and to ensure 
that such research would increase "scientific knowledge of the marine environment for the benefit 
of all mankind",**̂  could be interpreted so as to support the prohibition of military intelligence 
gathering activity in the zone. Thus, article 60 (1) (b) gives the coastal State exclusive rights in 
respect of installations and structures for economic purposes, the only "purpose" mentioned in the 
limiting article 56, being national-resource-related "economic activities". The coastal State may not 
be able to claim regulatory authority on the basis of article 60 (1) (c) since any military devices

UNCLOS, article 58. paragraph 3.
For declarations/statements made pui-suant to UNCLOS article 310. to the effect that the Convention does not authorize foreign 

States to cairy out militaiy exercises or Manoeuvres in the exclusive economic zone without the consent of the coastal State (e.g. 
by Brazil) as well as others expressing views to the contrary {e.g. by Italy), see United Nations, Multilateral Treaties deposited with 
the Secretary General (status as at 31 December 1991) ST/LEG/SER.E/10. pp. 794 ff; and see below, pp. 61 ff.; for a discussion 
of the controversy: Oxman. B.H.. op. cit., note 23. at pp. 835-41; Lowe. A.V.. "Some legal problems arising from the use of the seas 
for military purposes", in 10. 1986. Marine Policy, 171-84; Kwiatkowska. B.. "Military uses in the EEZ: a reply", ibid., 11. 1987. 
pp. 249-50; Lowe, A.V.. "Rejoinder", ibid., pp. 250-2; Vukas. B., "Military ases of the sea and the LOS Convention", in Vukas. B. 
(ed.). Essays on the New Law of the Sea 2, Zagreb. 1990. at pp. 409-12; Scovazzi. T. "Naval manoeuvres in the exclusive economic 
zone", ibid., pp. 281-97.

UNCLOS, article 56. sub-paragi*aph 1 (b) (i). read with anicle 60. sub-paragraphs Kb) and 1(c). See Treves. T.. "Militaiy 
installations, structures and devices on the sea-lx}d". in Vol. 74. 1980. American Journal of International Law, pp. 808-57; Zedalis. 
R.. "Militaiy installations, stmctures and devices on the sea-bcd; a response", ibid.. Vol. 75. 1981. pp. 926-33; Treves. T.. "Reply". 
ibid., pp. 933-5.

UNCLOS, article 56. sub-paiagiaph 1(b) (ii), read with article 246.
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located in the zone (e.g. monitoring devices such as sonar surveillance systems) are unlikely to 
"interfere with the rights of the coastal State", may not come within the usual meaning of the terms 
"installation" or "structure", and may not even be known to the coastal State. Nor could the 
requirement of coastal State permission for, or participation in, research for military purposes and 
disclosure of the results thereof to the coastal State, been contemplated imder article 56, sub- 
paragraph 1 (b) (ii) or article 246, since article 302 entitles a State not to disclose information when 
to do so would be "contrary to the essential interests of its security". However, States have made 
declarations pursuant to article 310 claiming such regulatory powers, and these are noted below.

While the Convention thus recognizes and regulates the exercise of the coastal State’s sovereign 
rights and jurisdiction over the exclusive economic zone conferred on it for the protection of its 
interests in the zone’s natural resources both living and non-living, the provisions of Part V deal 
in detail only with management of the living resources of the water column of the zone and aspects 
of navigation, being concerned to maintain a balance as between the interest of the coastal State and 
of other States in those uses of the zone. On the other hand, for regulation of the exercise of rights 
with respect to the sea-bed and subsoil of the zone, the reader is referred to the provisions of Part 
VI of the Convention, dealing with the Continental Shelf.

Regime of the Continental Shelf
The legal concept of the continental shelf, no longer connected with the 200 metre isobath, 

extends to the entire continental margin, up to a maximum distance of 350 nautical miles from the 
coastal State’s baselines, or 100 nautical miles from the 2500 metre isobath.®̂  The coastal State’s 
sovereign rights with respect to the natural resources of the sea-bed and subsoil of the exclusive 
economic zone and of their physical extension, the continental shelf, are recognized (as was the case 
with respect to management and use of the resources of the water column of the exclusive economic 
zone) for the ptirpose of protecting the economic interests involved.®’ Accordingly, they have little 
or no direct impact upon the military uses of the sea-bed and subsoil of the zone, and of the 
continental shelf.

As in the case of provisions governing the management and use of the resources of the water 
column of the exclusive economic zone, a balance as between the exercise of coastal State rights 
in the resources of the sea-bed and subsoil of the exclusive economic zone and of the continental 
shelf, and the rights of other States to use those areas for other purposes permitted by international 
law, is achieved by providing expressly for accommodation of different uses of these areas. Thus, 
article 78 states:

1. The rights of the coastal State over the continental shelf do not affect the legal status of the supeijacent 
waters or of the airspace above those waters.

2. The exerci.se of the rights of the coastal State over the continental shelf must not infringe or result in any 

unjustifiable interference with navigation and other rights and freedoms of other States as provided for in this 
Convention,

while article 79 re-affirms the right of all States to lay and to maintain submarine cables and 
pipelines on the continental shelf subject, however, to certain rights of the coastal State to take 
"reasonable measures" in connection with resource exploitation and pollution control, to delineate 
the course of such cables and pipelines, and in certain circumstances, to establish conditions for 
cables or pipelines entering its territory or jurisdiction.

The exercise of a coastal State’s important resoixrce-related

UNCLOS, article 76.
”  UNCLOS, article 77. paragraph 1.
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1. exclusive right to construct and to authorize and regulate the construction, operation and use 
of artificial islands, installations and structures on the continental shelf, provided for in 
article 80;

2. exclusive right to authorize and regulate drilling on the continental shelf "for all purposes" 
provided for in article 81; and

3. right to regulate, authorize and conduct marine scientific research in its exclusive economic 
zone or on its continental shelf provided for in article 246; as well as its rights in regard to 
submarine cables and pipelines, are all subject to the prohibition of "unjustifiable
interference" with navigation, and other "freedoms of other States as provided for in this
Convention", and thus do not preclude the conduct of military activity.

Freedom of the High Seas
All parts of the sea that are not included in the exclusive economic zone, in the territorial sea

or in the internal waters of a State, or in the archipelagic waters of an archipelagic State, are
governed by part VII of the Convention entitled "High Seas". The "high seas" are "open to all 
States, whether coastal or land-locked", and all States may exercise therein the "freedom of the high 
seas". "Freedom of the high seas" comprises several freedoms which include, but are not restricted 
to, the six freedoms listed in article 87 of the Convention, viz. freedom of navigation, freedom of 
overflight, freedom to lay submcirine cables and pipelines, freedom to construct artificial islands and 
other installations, freedom of fishing, and freedom of scientific research.

The Convention follows its confirmation of the emcient principle of the freedom of the high seas 
with a declaration, in article 88 that "The high seas shall be reserved for peaceful purposes."

Interpretation of this and other similar provisions on "peaceful purposes" is the subject of part
III of this paper, which concludes that they were not intended to, and do not, prohibit military 
activity.

Any freedom of the high seas may only be exercised under the conditions laid down in the 
Convention and by other rules of international law. Thus, the Convention prescribes specific 
conditions in relation to the laying of submarine cables and pipelines, the construction of artificial 
islands and other installations, fishing, and scientific research. Article 87 also prescribes, as a 
general condition applicable with regard to all high seas activities, that

These freedoms shall be exercised by all States with due regard for the interests of other States in their exercise 

of the freedom of the high seas, and also with due regard for the rights under this Convention with respect to 
activities in the [sea-bed and ocean floor and the subsoil thereof, beyond the limits of national jurisdiction].

While the maintenance of freedom of navigation is as much the intent of provisions concerning the 
high seas as of those dealing with areas subject to some form of national jurisdiction, the 
Convention subjects exercise of that freedom to prescribed conditions such as those relating to the 
nationality and status of ships and the primacy of flag State jurisdiction and control over them. 
Freedom of navigation however, implies more than mere passage, and the "inclusive" wording of 
the Convention’s provisions on high seas freedoms confirms the general principle that the ships of 
all States are free to traverse the high seas on their lawful occasions, stopping, anchoring and 
carrying out the activities for which the ship was constructed, subject to flag State jurisdiction, and 
exceptionally to the jurisdiction of other States and of competent international organizations.

The variety of activities in which warships and other ships on government non-commercial 
service might be engaged in was outlined above, and the Convention places no restriction on such 
activities when carried out on the high seas. In any event, article 95 declares, consistently with other 
provisions on the same subject, that "Warships on the high seas have complete immunity from the 
jurisdiction of any State other than the flag State."






































































































































































































































































